
BRECKLAND DISTRICT COUNCIL 

Report of: Executive Director Place 

To: Portfolio Holder for Community, Leisure and Culture 

Author: Jacqui Berridge - Lawyer

Subject: Asset of Community Value Nomination  

Purpose: To consider whether to list the White Hart Public House, White Hart Street, 
Foulden as an asset of community value   

Recommendations: 

1) That the property be listed for the reasons detailed in paragraph 6.  

2)      That the property be added to the Council's register of community assets. 

1.0 BACKGROUND

1.1 Under the Localism Act 2011 the Government introduced a number of rights for 
communities. One of these rights is called the “Community Right to Bid” and enables parish 
councils and certain local voluntary and community bodies to nominate land and buildings, 
which they consider contribute to the social well-being of the community, to be added to the 
Council’s List of Assets of Community Value. 

1.2 Where the Council agrees to list an asset, the owner of the asset may require the Council 
to review the listing decision. The Council has agreed that any review will be undertaken by 
the Monitoring Officer. If the owner still remains dissatisfied they then have a right of appeal 
to the First Tier Tribunal.

1.3 Any listing lasts for 5 years.  During that 5 year period the owner is prevented from selling 
the asset with vacant possession until the owner has gone through a process, set out in 
law, which prevents a sale (moratorium) for specified period(s).  This moratorium is 
intended to give local community groups an opportunity to bid to purchase the property for 
the benefit of the local community. Where any sale with vacant possession does not comply 
with the process the sale may be invalid.  

1.4 It should be noted that there is no legal obligation for the owner to accept any offer from a 
community group: the process simply gives community groups the right to bid. 

1.5 The owner is also entitled to compensation where they have incurred loss or expense 
which would be likely not to have been incurred if the land had not been listed. This could 
include, for example, delay in entering into a binding agreement to sell the land wholly 
caused by the disposal being prohibited; reasonable legal expenses arising from a 
successful appeal to the First Tier Tribunal etc. The fact that compensation is potentially 
payable should not affect the listing decision.  



2.0 CURRENT NOMINATION 

2.1 The Council has now received a nomination from the White Hart Inn Community Asset 
Action Group Save to list as a community asset the property known as the White Hart, 
White Hart Street, Foulden.  In order to be valid any nomination must comply with regulation 
6 of the Assets of Community Value (England) Regulations 2012.

2.2 Nominations may only be made by certain organisations. The nominator in this case is an 
unincorporated body which is an approved type of organisation. The nomination complies 
with regulation 6 and has been validated.

2.3 A plan of the nominated asset is attached to this report as Appendix A.

2.4 The Council has eight weeks from the date of receiving the validated nomination form to
decide whether to list the asset.  This period expires on Tuesday 7 July 2020.   

3.0  THE LEGAL TESTS  

3.1 The Council must now consider whether the asset meets the tests set out in section 88 of 
the Localism Act 2011 as follows:

"A building or land is land of community value, and must be added to the list, if in the 
opinion of the Council

• an actual current use of the building or land that is not an ancillary use furthers the 
social wellbeing or social interests of the local community; and

• it is realistic to think that there can continue to be non-ancillary use of the building or 
land which will further (whether or not in the same way) the social wellbeing or social 
interests of the local community."

3.2 If the above test is not met then the Council must consider the following:

"A building or land is land of community value, and must be added to the list, if in the 
opinion of the Council

• there is a time in the recent past when an actual use of the building or land that was not 
an ancillary use furthered the social wellbeing or interests of the local community; and

• it is realistic to think that there is a time in the next five years when there could be a 
non-ancillary use of the building or land that would further (whether or not in the same 
way as before) the social wellbeing or social interests of the local community."

3.3 It is important to note that, if the asset meets either of the above tests, the Council has no 
discretion, and must list the asset. 

3.4 The first test is known as the “present and future test” and the second test is known as the 
“past and future test”.  An asset cannot pass the “present and future test” if the asset is not 
currently being used.  

3.5 From the information detailed below, the White Hart public house ceased trading in March 
2019, and it is therefore considered that the appropriate test is the "past and future test". 



4.0 DETERMINATION OF THE CURRENT NOMINATION 

4.1 The portfolio holder for Community, Leisure and Culture has been given delegated authority 
to determine whether an asset should be included on the Council’s Community Asset 
Register, in consultation with the Executive Director of Place and the relevant ward 
councillors.  Councillor Mike Nairn is the relevant ward councillor.  Comments submitted by 
each party are included in the next section of this report (comments submitted).

5.0 COMMENTS SUBMITTED 

5.1 Comments submitted by the nominator (which have been categorised for ease of 
reference)

General 

 contends that the present and future test is the correct test (this report concludes 
that the correct test is the past and future test.  This is not fatal to the nomination, 
but may have a bearing on the information submitted by the nominator as the 
nominator will have concentrated on the test that they considered appropriate)

 this is the only pub in Foulden, located on principal thoroughfare between Foulden 
and Oxborough.

 the sales particulars submitted by the nominator indicate that the property is a two 
storey building which comprises:
(a) ground floor: an L-shaped open plan bar and dining area, a bar servery, 
conservatory, lobby with access to WCs, additional dining area:  ancillary areas 
including hallway and stairs, beer cellar, trade kitchen, utility cupboard, recess for 
storage, wash up area
(b) first floor: owner's accommodation comprising lounge, kitchenette, 3 double 
bedrooms
(c) external areas - grounds extending to 0.3 acres with car park and trade beer 
garden
(d) 3 letting bedrooms accessed from the car park. 

Community use 

 it is the hub of the community and provides a meeting place for residents
 been in operation for 183 years 
 provided employment for local residents
 served food throughout the day, hosted lunches and dinners, good and friendly 

reputation
 hosted popular food theme evenings which were always fully booked
 had a thriving bed and breakfast business 
 free parking accessible to the wider community
 provided venue for bridge club, history group and church tours groups, CAMRA
 held monthly quiz nights
 favoured venue for local musicians 
 occasional karaoke nights 
 held outdoor events and barbecues 
 raised money for local needs and charities
 hosted shooting parties, birthdays, wakes etc  

Proposed sale of property and existing viability 



 an offer has been received and accepted by the owner subject to a change of use of 
the property to residential premises.

 temporary closure is not due to erosion of its role as a value community asset, but a 
manoeuvre by the owner to maximise the value of the land and premises 

 the current tenants have ceased trading and have surrendered the lease 
 the tenants are not in a financial position to exercise their registered option to 

purchase the property.  In all events, the exercise of this option to purchase the 
property as a public house would coincide with the objectives of the ACV

 new tenants introduced a single beer on tap which damaged the business until a 
new manager was recruited 

 put up for sale as a trade related property in February 2020
 was not valued as a trade related property, which would be the correct valuation 

basis, but as a residential dwelling, contrary to RICS standards 
 such a valuation would have been lower
 not surprising that finding a purchaser for the trade related business has been 

unsuccessful - the price as a residential property has impeded the sale
 group is able to carry out due diligence but a detailed history of the operation, 

financial information, and the information to enable the group to undertake due 
diligence has not been provided by the owner 

 the nominator on 10 June 2020 advised that they have received a valuation carried 
out by a RICS member based on Fair Maintainable Trade.  It confirms the viability of 
the pub as a going concern and fully supports the views regarding the mis-valuation 
of the property. Cannot provide the valuation but can state that it is below the 
original purchase price. 

 the owner has indicated that a further £50,000 to £100,000 would need to be spent 
to re-equip (this is an optimistic figure).  This confirms the dilapidated condition of 
the pub which supports a purchase price significantly lower than the owner’s original 
purchase price for the pub.

 the moratorium would benefit the owner - the supply of pubs for sale far exceeds the 
demand for this type of property.

Planning 

 owner has applied for change of use from public house to residential dwelling
 as part of the planning application the owner alleges lack of viability and inability to 

sell other than an offer from a residential property developer

Proposed future use 

Contends that future test can be met as follows:
 sensible and practical for communities to have a safe place for residents to meet, 

eat and drink and to share mutual interests
 will encourage young families to settle in the village 
 recent approval of 21 starter homes will attract greater number of families and 

increase pressure to provide a community hub 
 village hall is already fully booked and cannot provide safe licensed premises, food, 

lodging or a venue for regular events 
 pandemic highlights need for enhanced local community model 
 White Hart can supply services such as essential shop and newspaper agent, 

bakery outlet, drop-off and pickup point for online services, library, postal services, 
coffee mornings for residents 

 people who have a local pub are happier 



The nominator suggests that the organisation that will be set up to buy the pub will be the 
White Hart Inn Community Benefit Society Limited registered with the Financial Conduct 
Authority under the Co-operative and Community Benefit Societies Act 2014 as follows: 

 it will carry on business for benefit of the community at large and will have a 
democratic decision making process enshrined in its structure 

 objects of the company will be to trade for the benefit of the community, and not for 
anyone's private benefit and will retain and apply profit to advance the Society's 
purpose

 will have a Board of Directors comprising not less than 3 Directors, with one third 
retiring in rotation annually.

 in practice it is anticipated that there will be 5 Directors, 2 of which were senior 
executives in the food and chemicals industry, an investment banker (and barrister 
and solicitor), a senior member of the Defence Research Agency, and a Senior 
Science teach in a secondary school 

 shares will be of the nominal value of £1 and members will be entitled to hold more 
than 1 share

 Society may raise capital as required to carry out it objects and may pay interest on 
members' share capital 

 shares may be withdrawn by members upon giving 3 months' notice 
 the Society will have an asset lock  
 the Society will have a duly qualified auditor 
 subject to completion of the registration and applications to other organisations the 

Group is confident that the Society can be funded as follows:

initial share offering £30,000
grant from a foundation £50,000
investment from charity £50,000
commercial lender £70,000
this includes £50,000 for improvements to the fabric of the premises

 commitments in the sum of £25,000 have already been received
 pub will have a full time member of staff and a cook - the pub has been in operation 

successfully on this basis 
 residents will provide serving, cleaning and maintenance under the supervision of 

the full time member of staff - anticipated this will require 15 residents providing 5 
hours per week with more for special events 

 emphasis will be placed on the bed and breakfast revenue stream providing local 
businesses with affordable accommodation for trades and travelling staff, families 
moving into the area and emergency housing 

 core objective for food not yet complete, but pub will remain village-centric eatery 
providing affordable food and drink

 will not be a tied house so will be able to provide a wide range of seasonal beers 
and ales and other drinks at affordable prices 

Financial viability 

 Lack of re-investment from excessive distribution of cash flow to tenant and owner 
resulted in the deterioration of the property  

 As the owner has not provided financial details, the nominator has had detailed 
discussions with former publicans and managers and has concluded that:



 turnover in the last 9 months of operation reached VAT registration 
circa £83,000 (annually £110,000) with owner paying the 
brewery/landlord £2000 to £2600 per month

 total income amounted to £1500 per week against a total expenditure 
of £666 for a gross net weekly income of £852 (or £3700 per month)

 the pub can be run in a financially viable way without high monthly 
payments to the landlord/brewery

 anticipates the pub will be in a position to pay interest to its members 
within 5 years 

 cashflow projections for the first 12 months of operation show that 
the pub would have a positive cash flow during the first year and, 
with a modest increase of 10% in room letting and footfall, a free 
cash flow of £2,000 by year 2 and £6,000 by year 3.  Projections 
after 3 years are generally unreliable 

 the Group concludes that the business is not only a viable business but a 
community hub with a potential to thrive under the management of a Community 
Benefit Society

 overwhelming support from residents and great concern about losing the pub
 owner issued a letter on 14 April offering the property to those members of the 

community who had filed an objection to the planning application at the price 
detailed in the sales particulars £295,000.

5.2 Cashflow projections and other assumptions are attached at Appendix B.

5.3 All comments submitted by the nominator have been passed to the owner for comment.  
This is not a legal requirement but is considered to be good practice so as to ensure that as 
much information as possible is available prior to a decision being made.  The owner’s 
comments have similarly been submitted to the nominator for comment.

5.4 Comments submitted by the owner 

5.4.1 Solicitors acting for the owner have commented as follows: 

 strongly objects to the property being listed 
 negotiations are currently ongoing in the sale of the property and listing could 

frustrate the sale
 any moratorium and other restrictions would be of severe detriment to the owner 

particularly given the current financial climate 
 local community is offering £150,000 for the property which is considerably lower 

than the price paid for the property and considerably lower than the price being paid 
in respect of the current sale 

 is the local community willing to offer more for it and/or will the Council indemnity 
the owner for the difference  

 there is a pending planning application on the property for change of use to 
residential and listing may impact on that application 

 owner would not want the community to buy the property at a reduced rate and then 
benefit from the planning permission 

 property is currently let and the tenants have an option to buy.  If the community 
bought the property this would be subject to the existing lease which expires in 2027 
and the option to buy which also expires in 2027, which may limit what they can do 
with the property 



 owner holds the property as an asset and does not run the pub and therefore 
cannot comment on the financial viability of the property 

5.4.2 The following comments are included on-line as part of the current planning application for 
change of use to residential, and in the sales particulars:

 closed in March 2019 and has been unoccupied since
 site lies within village settlement boundary and is flanked by residential dwellings 
 assumed current use is A4 (drinks establishments) or C1 (hotel) with proposal 

falling under use Class C3 (dwellings) 
 village comprises approximately 500 people
 pub not viable and absence of any offer to purchase, except that made and 

accepted which is subject to the change of use application 
 extensive efforts made to find a buyer
 location does not possess strong enough geographical or USP drivers for it to be 

profitable as a destination venue 
 property comprises unoccupied pub with parking and grassed amenity area, 

landlord and family accommodation on first floor, 3 x single storey customer 
overnight accommodation 

 would cost about £350,000 to purchase, modernise, refurbish and re-equip the 
business

 the buyer withdrew from the purchase for 14 days to allow locally interest parties to 
make their own offers

5.5 Parish council comments 

The parish council is not a consultee but has advised that it fully supports the nomination. 
and has confirmed that it would like to support the nominator, where appropriate.

5.6 Comments submitted by consultees

5.6.1  The ward representative has not submitted comments.

6.0 APPLYING THE TESTS

6.1 The past and future test states that a building or land is land of community value, and must 
be added to the list, if in the opinion of the Council:

• there is a time in the recent past when an actual use of the building or land that was 
not an ancillary use furthered the social wellbeing or interests of the local 
community; and

• it is realistic to think that there is a time in the next five years when there could be a 
non-ancillary use of the building or land that would further (whether or not in the 
same way as before) the social wellbeing or social interests of the local community.

6.2       This report now deals with each of the elements of the test as follows:

6.2.1 Recent past 

(a) There is no statutory definition or Government guidance as to what is meant by “time in 
the recent past” and it is left to local authorities to decide. Some authorities have treated the 
recent past as being within the last five years, probably because the same timeframe is 
referred to in the future condition, but the First Tier Tribunal has indicated that if Parliament 



had meant the period to be 5 years it would have said so. Tribunal decisions have indicated 
that “the expression is a relative concept” and what constitutes the recent past will depend 
on all the circumstances in a particular case. So for example if a public house has been 
used as a public house for 200 years then “recent past” might be a longer period than a 
public house which has only been open for 20 years.

(b) Factors to take into account when determining what constitutes the recent past include:

 how long the asset has been used by the community
 the type of asset – for example “the recent past” may be longer when considering a 

school
 the nature of the use of the asset
 the degree of connection between the asset and the community

(c)  It is also worth noting that the past use does not have to be shown to have been 
ongoing for a substantial part of the recent past, though trivial or very temporary use will be 
disregarded.

How this test applies to the nomination: The pub closed in March 2019.  Evidence has 
been submitted by the nominator to show that the public house has been in use since the 
1830s, and acquired its current name in the 1860s. It is therefore clear that, taking into 
account the above factors, the last use in March 2019 is in the recent past.  

Has this test been met:  In the opinion of the report author the test has been met.

6.2.2  Not an ancillary use 

(a) There is no statutory definition or Government guidance as to what “ancillary” and “non-
ancillary” means, and so it is left to each local authority to decide.  First Tier Tribunal 
decisions have indicated as follows: 

 “ancillary” is an ordinary word to be understood in the context of the relevant 
legislation and in light of the facts of any particular case

 the requirements should not be read as part of the general planning law - material 
planning information will form an important part of the factual context, but planning 
concepts such as “planning unit” should not be imported - what constitutes a 
"planning unit" will not be determinative of issues under the ACV regime 

 in a mixed use property, the test does not involve determining which use is the 
primary use. Rather it is necessary to look at the overall picture to ascertain whether 
the community use is a significant use in its own right in the context of the particular 
property and not subsidiary to another major use. All of the circumstances will need 
to be looked at including the history of the building and the nature of the connection 
with the local community

 the issue is “essentially fact-specific”. If use A is supportive or otherwise served the 
purpose of use B then use A is ancillary to use B.

How this test applies to the nomination: The details included within the sales particulars 
and the nomination clearly relate to a public house.  The property provides 3 units of 
overnight accommodation, and where this applies it is sometimes necessary to consider 
whether the property is actually a hotel with an ancillary public house use, which would then 
exempt the property from listing.  In this instance, no evidence has been submitted to 
suggest that the accommodation use is the main use of the property, and from the 
information provided it is unlikely that this is the case.  There is, therefore, no reason to 
suspect that the property is a hotel rather than a public house, and therefore exempt from 



listing.  Rather, all of the evidence suggests that the pub use was the main use, which was 
not ancillary to any other use.  

Has this test been met:  In the opinion of the report author the test has been met. 

6.2.3   Local community 

(a) There is no statutory definition or guidance as to what is meant by “local community” and 
it will usually be a question of fact as to what the “local community” comprises in each case, 
for example:

 nominations of some public houses have been refused on the ground that the public 
house served a passing trade or students rather than permanent residents.  However, 
following 4C Hotels (2) Limited v City of London “local community” should be 
interpreted in accordance with the Oxford English Dictionary as a “body of people 
viewed collectively”.  This can mean a group of people living in the same locality, but 
that interpretation is not always appropriate.  If reference to local community was to 
be restricted to residents in vicinity of the asset then such a restriction would have 
been included within the legislation

 it may, for example, be inappropriate to require a link to be established between 
regular users and local residents when there is only a small full-time residential 
population

 the approach to be adopted may change dependent on the type of asset nominated 
and the use that has been made of it eg a public house may have a smaller 
community than a major music venue 

How this test applies to the nomination: 
 The owner has advised that there are around 500 occupiers in Foulden, which is a 

small community to serve a public house.  
 the nominator indicates that the pub had a thriving bed and breakfast business which 

presumably served people from outside of the village who would also benefit from the 
pub use

 the nomination refers to the "Foulden community" (p5) and  states (p6) that free 
parking is available accessible to "the wider community" allowing non-residents and 
families to easily access the pub.  

 the owner has not commented on community use at all, other than to indicate, as part 
of the planning application process, that the pub is not financially viable which 
suggests a very low community usage  

 The factors included at paragraph (a) above indicate that it is not necessary in such a 
small community as Foulden to restrict the definition of "local community" to the 
village community and it would appear from the nomination that the "wider 
community" is being included, which is reasonable. 

Has this test been met:  In the opinion of the report author the test has been met.

6.2.4    Social wellbeing and interests (includes level of support by local community)

(a) There is no assistance in the non-statutory guidance notes, but "social interests" is 
defined in the legislation as "including (in particular) each of the following: (a) cultural 
interest (b) recreational interest and (c) sporting interests".  This does not mean that social 
interests are limited to these three matters, and it is for each local authority is to decide 
what interests it considers falls within the test. 



(b) Many different and varied factors have been taken into account in determining whether 
this test is met, so there are no hard and fast rules, but the following issues and decisions 
by the First Tier Tribunal are helpful:

 this is a highly contextual question, depending upon all the circumstances of a 
particular case 

 both phrases - social wellbeing and social interest - should be given their natural 
meaning in the English language 

 there is no requirement for an asset to be unique
 the benefit must be for the community, and not individuals 
 the level of support from the community is relevant
 it is not limited to non-profit making uses 
 if may not encompass religious observances 
 a nomination which is prompted by a desire to retain a building which is considered 

to enhance the character of the local area is not sufficient by itself to show a 
community benefit. 

 a venture which provides somewhere for village residents to meet and socialise, 
and acts as a place for people to interact with others from the local area to ensure a 
cohesive community will meet the test 

 annual events may be relevant eg annual village fetes 

How this test applies to the nomination: 
 The nominator has indicated that the pub hosted popular food theme evenings 

which were always fully booked, but neither side has submitted details of 
approximate numeric usage of the pub

 the owner has indicated that the pub is no longer viable, which suggests low usage
 As the First tier Tribunal has held that a venture which provides somewhere for 

village residents to meet and socialise, and acts as a place where people interact 
with others from the local area to ensure a cohesive community will meet the test, it 
is quite difficult to see how the public house does not meet this test.  

 As the pub has been in existence since 1830s it is difficult to see how the test could 
be negated. 

Has this test been met:  In the opinion of the report author the test has been met.

6.2.5    Further/furthered (the social wellbeing or social interests)
 

(a) There is no statutory definition or Government guidance as to what is meant by “further" 
or "furthered”.  The words are straightforward and unambiguous and it is not necessary to 
show that the use of the nominated asset is “better, different, bigger, unusual, rare or 
unique or that the use needed to be measured or tested against a similar use in some other 
establishment.” 

(b) There is no requirement to consider this issue separately unless comments submitted 
by any party require an analysis of this issue. 

6.2.6    Realistic to think - future test (includes proposed use(s), planning applications and 
permissions) 

(a) There is no statutory definition or Government guidance on what is meant by “realistic” 
and the issue is fact-sensitive.  Issues raised by local authorities and the First Tier Tribunal 
include the following: 
 



 where there is a current ongoing community use it is likely that this test can be 
easily met

 it is enough that it is realistic to consider that any current use will continue, and 
there is no need to prove that it is more likely than not to happen

 there is no period specified by legislation during which the community use must 
continue into the future 

 there is no requirement for the proposed use to be commercially viable or even to 
have a foreseeable long-term viability - in the Tribunal decisions there is acceptance 
that financial problems can be overcome if there is a strong sense of local 
community, especially if it has engaged with the particular property and has 
available to it credible advisers with experience of community projects 

 there is no requirement for a full business plan, but the nomination should show that 
the prospect is more than "mere speculation" 

 the poor financial viability of the existing business is not generally sufficient to resist 
listing 

 the test does not require the likely future use of the relevant building to be 
determined, but rather to determine whether a proposed future community use is 
one of a number of realistic options for the asset 

 the test is not whether a proposed future use is wholly unrealistic, but whether it is 
realistic to think that there could be such a relevant non-ancillary use (where 
applicable: in the next five years).  What is “realistic” may admit a number of 
possibilities, none of which needs to be the most likely outcome".  The possibility 
must not be a “fanciful” or unrealistic prospect  

 an asset can qualify when there are a “number of realistic outcomes co-existing”
 the owner's intention is not determinative otherwise the regime would rely on the 

owner being amenable to listing, but the owner’s stated intentions should be taken 
into account “as part of the whole set of circumstances” 

 planning permission can affect the issue if the owner can effectively prevent future 
community use eg if it is expected that a planning application will be successful and 
that in the meantime there is no prospect of the site being sold or used for any other 
purpose

 committed assistance from individuals with relevant experience will assist the 
nomination 

 planning applications, and the likelihood of such applications being granted, taking 
into account relevant planning polies, will be a factor 

 planning permissions granted will be a relevant factor 
 failure of a community group to try to acquire property during period of sale with be 

a factor, but not determinative
 if a property has previously been offered to the local community this will be a 

relevant factor, but will be fact sensitive to each case 
 a planning permission which has been granted but which is not to be implemented 

immediately may suffice to prevent the asset qualifying. 

How this test applies to the nomination: 

 The existing community use is very recent, the pub having closed in March 2019
 The nominator states that the future use will not be limited to the existing use, but 

will be complemented by additional facilities such as a shop and newspaper agent, 
bakery outlet, drop-off and pickup point for online services, library, postal services, 
coffee mornings for residents 

 The nominator has provided quite substantial information about how the property 
could be re-opened as a community facility, including details of directorship, staffing, 
costings, cashflow projections, and expertise involved in the project



 The owner has stated that the public house is not viable, but has not submitted 
information to evidence this, whilst the nominator has submitted evidence to show 
that, without a monthly brewery/landlord payment, the pub could be viable

 The property is subject to a current planning application (3PL/2020/0225/F) for 
change of use from public house with overnight accommodation to residential 
dwelling.  The application has not yet been formally decided but the planning officer 
has advised that the recommendation will be for refusal

 The Council's local plan supports the settlement hierarchy, rural economy and 
sustainable communities through the retention and development of local services 
and community facilities such as public houses.  It states that the loss of a valued 
local community facility can significantly reduce a community's ability to meet its day 
to day needs and have an adverse impact on the wellbeing and social interaction of 
that community.  Proposals which would result in the loss of a community facility 
must demonstrate that efforts have been made to retain the facility and that 
opportunities for conversion to alternative community uses have been explored

 The owner has received, and accepted, an offer to purchase the property subject to 
the change of use application being successful.

 The owner has not stated an intention not to sell the property except with such 
planning permission, but as part of the planning application the owner contends that 
everything has been done to find a buyer for the property

 A document on the planning application website states that extensive efforts have 
been made by the owner to find a buyer for the business, including offering the 
business to the local parish councillors and others in and around the village, and 
that no interest has been expressed. 

 A letter dated 22 April 2020 on the planning application site from the owner's 
planning agent indicates that the sale of the property was put on hold for a period of 
14 days from March 2020 to allow locally interested parties to make their own offers 
and that no meaningful approaches were received.  A period of 14 days would not 
be sufficient time to allow a local group to be established, provide a business plan 
and secure the necessary funding 

 The selling agents for the owner have indicated that several enquiries have been 
made about the property, but no interest has been expressed in buying the property 
as a going concern

 The nominator contends that the property is overpriced and was valued incorrectly.  
 The nominator has secured its own valuation (not submitted) which allegedly 

confirms the viability of the pub as a going concern and fully supports the views 
regarding the mis-valuation of the property

 The valuation provided to the nominator is allegedly lower than the existing sale 
price

 The nominator states that figure of £50,000 to £100,000 provided by the owner as 
the cost of re-equipping the property confirms the dilapidated condition of the pub 
which supports a purchase price significantly lower than the owner’s original 
purchase price for the pub.

Taking all of these issues into account 
 It is possible that the selling price of the property is too high to secure sale of the 

public house as a going concern.  
 The property may well not have been viable prior to its closure in 2019, but the 

evidence submitted by the nominator suggests that the property is viable if monthly 
landlord/brewery payments are excluded. 

 in any event, the lack of viability is not of itself a reason to resist listing a property 



 The proposals submitted by the nominator indicate committed assistance from 
individuals with relevant experience and a well thought out plan 

 It is currently likely that planning permission will be refused for the proposed change 
of use 

 It is therefore realistic to consider that the use proposed by the nominator could 
recommence in the next five years.

Has this test been met:  In the opinion of the report author the test has been met.

6.3 Other issues raised by the owner - the effect of listing  

Lease - the property is subject to a 20 year lease which expires on 15 May 2027.  The 
nominator has indicated that the current tenants have stopped trading (certainly the public 
house is closed) and surrendered the lease, but this has not been verified.  The lease does 
not, in any event, prevent the property from being listed.  If the tenant is still in occupation in 
any way when the freehold is sols then that sale of the freehold will not be "with vacant 
possession" and will therefore not be subject to the moratorium provisions  But the listing 
will remain until whichever is the earlier: (i) a sale with vacant possession which has gone 
through the moratorium; or (ii) the end of the 5 year listing period.  

Option to purchase - the leasehold tenants have an option to purchase the property, and 
the option is registered against the freehold title.  Again, this does not prevent the property 
from being listed, but if the tenants purchase the property under the option to purchase the 
moratorium will not apply because the option was registered before the listing and is legally 
enforceable.  However, the disposal would not result in the removal of the listing, and any 
later sale with later vacant possession would still be caught by the moratorium within the 5 
year listing period.     

Selling property to community -  the owner has indicated that they would not want the 
community to buy the property at a reduced rate and then benefit from any planning 
permission.  This is perfectly understandable, but it must be understood that any listing 
does not give the community a right to buy; merely a right to bid, and no sale can be 
achieved if the owner is not happy to accept a bid.  Any negotiations arising from such a bid 
could however potentially include a clawback arrangement which required any community 
group to pay to the previous owner some of the benefit of any increase in value arising out 
of a planning permission.   

7.0 CONCLUSION

7.1 Taking into account all of the above issues, it is considered that the property is an asset of 
community value that meets the past and future test. 

7.2 It is therefore recommended that the asset be listed. 

8.0 OPTIONS

8.1 To do nothing. This is not a viable option as the Council is required to determine the 
nomination in accordance with the Localism Act 2011. 

8.2 To refuse the nomination.  This is not considered appropriate as it is felt that the legal tests 
have been met. 

9.0 REASONS FOR RECOMMENDATION(S)



9.1 Based on the information provided in the nomination it is considered that the property 
meets the legal tests set out in Section 88 of the Localism Act 2011.  

10.0 EXPECTED BENEFITS

10.1 Some buildings and amenities are important to local communities and their closure can cause lasting 
damage to those communities. Under the Localism Act 2011, voluntary and community 
organisations can nominate an asset to be included on a list of "Assets of Community Value". When 
a listed asset is sold, local community groups may then have a chance to make a bid for the asset and 
keep that asset available for the community.

11.0 IMPLICATIONS

11.1 Constitution & Legal

11.1.1 The consideration of nominations is an executive function in accordance with Section 9D of
the Local Government Act 2000. The Council has 8 weeks to make a judgment about
whether the asset meets the legal tests set out in section 88 of the Localism Act.

11.1.2 The current nomination must be considered against the legal tests explained in the report.
In the opinion of the report author it is considered that the asset does meet the tests. 

11.2 Financial 

11.2.1 The owner of the asset is entitled to compensation where they have incurred loss or
expense which would be likely not to have been incurred if the land had not been listed.
This could include, for example, delay in entering into a binding agreement to sell the land
wholly caused by the disposal being prohibited, reasonable legal expenses arising from a
successful appeal to the First Tier Tribunal etc.  The fact that compensation is potentially
payable should not affect the decision, and the level of any likely compensation cannot be 
assessed at this point in time. 

11.3 Stakeholders / Consultation / Timescales

11.3.1 The Council has previously agreed that the Portfolio Holder for Communities be
given delegated authority to determine whether an asset should be included on the
Council’s List of Assets of Community Value, in consultation with the Executive Director of
Place and the relevant Ward Councillors.

11.3.2 Any feedback from the Ward Councillors has been detailed in the report. 

12.0 WARDS/COMMUNITIES AFFECTED

12.1     Bedingfeld.

13.0 ACRONYMS 

13.1     None 

Background papers:- Nomination, and any further comments submitted by the nominator, owner, 
Executive Director of Place, and ward representatives. 

Lead Contact Officer



Name and Post: Jacqui Berridge  
Telephone Number: 07870 814203 
Email: jacqui.berridge@breckland-sholland.gov.uk

Key Decision: No 

Exempt Decision: No 

This report refers to a Mandatory Service 

Appendices attached to this report: 
Appendix A – plan 
Appendix B - financial projections 


